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(iii) a trust or estate in which such per-
sons own more than 35 percent of the bene-
ficial interest. 

(B) Constructive ownership rules 

Rules similar to the rules of paragraphs (3) 
and (4) of section 4946(a) shall apply for pur-
poses of this paragraph. 

(4) Family members 

The members of an individual’s family shall 
be determined under section 4946(d); except 
that such members also shall include the 
brothers and sisters (whether by the whole or 
half blood) of the individual and their spouses. 

(5) Taxable period 

The term ‘‘taxable period’’ means, with re-
spect to any excess benefit transaction, the 
period beginning with the date on which the 
transaction occurs and ending on the earliest 
of— 

(A) the date of mailing a notice of defi-
ciency under section 6212 with respect to the 
tax imposed by subsection (a)(1), or 

(B) the date on which the tax imposed by 
subsection (a)(1) is assessed. 

(6) Correction 

The terms ‘‘correction’’ and ‘‘correct’’ mean, 
with respect to any excess benefit transaction, 
undoing the excess benefit to the extent pos-
sible, and taking any additional measures nec-
essary to place the organization in a financial 
position not worse than that in which it would 
be if the disqualified person were dealing 
under the highest fiduciary standards. 

(Added Pub. L. 104–168, title XIII, § 1311(a), July 
30, 1996, 110 Stat. 1475.) 

EFFECTIVE DATE 

Section applicable to excess benefit transactions oc-
curring on or after Sept. 14, 1995, and not applicable to 
any benefit arising from a transaction pursuant to any 
written contract which was binding on Sept. 13, 1995, 
and at all times thereafter before such transaction oc-
curred, see section 1311(d)(1), (2) of Pub. L. 104–168, set 
out as an Effective Date of 1996 Amendment note under 
section 4955 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 4955, 4963, 6033, 
6213, 7422, 7454 of this title; title 47 section 396. 
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AMENDMENTS 

1996—Pub. L. 104–168, title XIII, § 1311(a), July 30, 1996, 
110 Stat. 1475, redesignated former subchapter D as E. 

1987—Pub. L. 100–203, title X, § 10712(a), (b)(5), Dec. 22, 
1987, 101 Stat. 1330–465, 1330–467, redesignated former 
subchapter C as D, and struck out ‘‘private foundation’’ 
before ‘‘first tier taxes’’ in item 4962. 

1984—Pub. L. 98–369, div. A, title III, § 305(b)(1), (2), 
July 18, 1984, 98 Stat. 783, substituted ‘‘Abatement of 
First and Second Tier Taxes in Certain Cases’’ for 
‘‘Abatement of Second Tier Taxes Where There Is Cor-
rection During Correction Period’’ in the subchapter 

heading, added item 4962, and renumbered former item 
4962 as 4963. 

§ 4961. Abatement of second tier taxes where 
there is correction 

(a) General rule 

If any taxable event is corrected during the 
correction period for such event, then any sec-
ond tier tax imposed with respect to such event 
(including interest, additions to the tax, and ad-
ditional amounts) shall not be assessed, and if 
assessed the assessment shall be abated, and if 
collected shall be credited or refunded as an 
overpayment. 

(b) Supplemental proceeding 

If the determination by a court that the tax-
payer is liable for a second tier tax has become 
final, such court shall have jurisdiction to con-
duct any necessary supplemental proceeding to 
determine whether the taxable event was cor-
rected during the correction period. Such a sup-
plemental proceeding may be begun only during 
the period which ends on the 90th day after the 
last day of the correction period. Where such a 
supplemental proceeding has begun, the ref-
erence in the second sentence of section 6213(a) 
to a final decision of the Tax Court shall be 
treated as including a final decision in such sup-
plemental proceeding. 

(c) Suspension of period of collection for second 
tier tax 

(1) Proceeding in District Court or United 
States Court of Federal Claims 

If, not later than 90 days after the day on 
which the second tier tax is assessed, the first 
tier tax is paid in full and a claim for refund 
of the amount so paid is filed, no levy or pro-
ceeding in court for the collection of the sec-
ond tier tax shall be made, begun, or pros-
ecuted until a final resolution of a proceeding 
begun as provided in paragraph (2) (and of any 
supplemental proceeding with respect thereto 
under subsection (b)). Notwithstanding section 
7421(a), the collection by levy or proceeding 
may be enjoined during the time such prohibi-
tion is in force by a proceeding in the proper 
court. 

(2) Suit must be brought to determine liability 

If, within 90 days after the day on which his 
claim for refund is denied, the person against 
whom the second tier tax was assessed fails to 
begin a proceeding described in section 7422 for 
the determination of his liability for such tax, 
paragraph (1) shall cease to apply with respect 
to such tax, effective on the day following the 
close of the 90-day period referred to in this 
paragraph. 

(3) Suspension of running of period of limita-
tions on collection 

The running of the period of limitations pro-
vided in section 6502 on the collection by levy 
or by a proceeding in court with respect to any 
second tier tax described in paragraph (1) shall 
be suspended for the period during which the 
Secretary is prohibited from collecting by levy 
or a proceeding in court. 

(4) Jeopardy collection 

If the Secretary makes a finding that the 
collection of the second tier tax is in jeopardy, 


